I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
JULI E CANDEN,
No. BK 84-30093
Debtor(s),
| VAN YORK, JR.,
Plaintiff,

V. ADVERSARY NO.
84-0126

JULI E A. CAMDEN,

N N N N N N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

Thereis oftenafineline between|ove and hate. Unfortunately
for Ivan York, Jr., Julie Canden crossed t hat |ine when she pl aced a
.22 cal i ber pistol to York's abdonmen and pulled the trigger. Theissue
before the Court is the di schargeability of the debt arising fromthis
i nci dent .

The facts surroundi ng this proceeding are not indispute.? |van
York, Jr., (York) and Julie Canden (debtor) had dated and |ived
t oget her for a periodof tine prior toJuly 21, 1983. However, their
rel ati onshi p ended and Yor k began dati ng anot her wonan. On July 21,
1983, while York was seated in a tavern with friends, the debtor
appr oached York, | eaned over hi s shoul der and t ol d hi mt hat she hoped

he had "enjoyed hinself." The debtor then

I'n the Crawford County crimnal proceedings Julie Canden filed
a statenent of facts in which she admtted the factual allegations
contained in the information filed against her, but denied that she
had the requisite nens rea. See People v. Canden, 115 IIl. 2d 369
(1987).




shot York in the abdonen with a .22 caliber Derringer pistol.

Acrim nal charge of arnmed vi ol ence was brought agai nst t he debt or
inCrawford County, Illinois. Duringthe pendency of the cri m nal
proceedi ngs, the debtor filed for protection under chapter 7 of the
Bankruptcy Code. Debtor's Amended Schedule A-3 listed York as an
unsecured creditor without priority. Suchcreditors typically have
t heir debts di scharged unl ess thereis ajudicial determ nation of
nondi schargeability. On May 24, 1984, York filed a conplaint to
determ ne t he di schargeability of the debt. 1In his conplaint York
al | eged t hat the debtor's act of shooting hi mconstitutedw || ful and
mal i ci ous i njury and t hus t he debt shoul d be decl ar ed nondi schar geabl e
pursuant to 11 U.S.C. 8523(a)(6).?

The Bankruptcy Court proceedings inregard to the discharge-
ability conplaint were stayed pendi ng t he resol uti on of the crim nal
charges. Following a m strial, numerous appeal s, and subsequent
retrial inthe state court, the crimnal prosecutionendedwithajury
verdict of guilty but nmentally ill of armed viol ence.

Upon concl usi on of the crimnal prosecution, York filed a Mdtion
for Summary Judgnent in the di schargeability action. York supported

his notionwi th an affidavit of the facts surroundi ng t he shooti ng.

2A di scharge under section 727, 1141, 1228 [a] 1228(b), or
1328(b) of this title does not discharge an individual debtor
fromany debt -

(6) for willful and malicious injury by the
debtor to another entity or to the property of
anot her entity.

11 U.S.C. §523(a)(6).



Basically, York argues that theliability stenm ng fromthe shootingis
nondi schar geabl e pursuant to 8523(a)(6). The issue before the Court is
whet her York is entitled to summary judgnent on the issue of
di schargeability.
Guilty But Mentally 111
As an initial matter the Court feels conpelled to address a
sonewhat novel issue raised by the Crawford County jury verdict. A
det erm nati on of nondi schargeability pursuant to 8523(a)(6) requires
wi I I ful and mal i ci ous conduct, which further requires that the debtor's
actions be performed with a certain degree of intent. Thus, the Court
is faced with the i ssue of whether the jury verdict of guilty but
mentally ill precludes a finding of the requisite intent under
8523(a) (6).
Under Il linois|lawa personfound guilty but nentally ill renains
crimnally responsiblefor their conduct, Ill.Rev. Stat. ch. 38, 16-
2(c)(1987), and i s subject to any sentence whi ch coul d be i nposed on a

def endant who had been convi ct ed of t he sane of fense wi t hout a findi ng

of nental illness. Ill.Rev.Stat. ch. 38, §1005-2-6(a)(1987). See also
People v. Crews, 122 1I1l. 2d 266 (1988) cert. denied 109 S. Ct. 3260
(1989) (holdingthat a finding of guilty but mentally ill does not

precl ude i nposition of the death penalty.) Furthernore, "nentallyill"”
i s defined as vi a substanti al di sorder of thought, nood, or behavi or
which afflicted a person at the tine of the conm ssion of the of fense

and whi ch i npai red t hat person's judgnent, but not tothe extent that

he i s unable to appreciate the wongful ness of his behavior or is

unable to conform his conduct to the requirenments of | aw.




I1l.Rev.Stat. ch. 38, 16-2(d)(1987) (enphasi s added). This statute
illustrates "that a person can be 'nentallyill' and not yet legally

i nsane, the distinctionbeingthat a personwhoisonly nentallyill is

hel d responsi bl efor his acts.” Peoplev. Gice, 121 111. App. 3d 567,

77 111. Dec. 26, 27 (3rd Dist. 1984). Since a person found to be

guilty but nmentally ill coul dhave conformed his conduct to the | aw,

t he debtor's conviction of guilty but mentallyill will not affect this

Court's determ nation of any intent requirement under 8523(a)(6).
Di schargeability Pursuant to 8523(a)(6)

Summary j udgnent i s proper only where there i s no genui ne i ssue
astoany material fact and t he record di scl oses that t he noving party
isentitledto ajudgnment as amtter of law. Fed.R Civ.P. 56(c).?3
Ei t her party may nove f or sunmary j udgment wi th or w t hout supporting
affidavits. Fed.R Civ.P. 56(a). Wen a supporting or opposing
affidavit i s used, the affidavit shall be made on personal know edge,
shal | set forth such facts as woul d be adm ssi bl e in evidence, and
shal | showthe affiant is conpetent totestifytothe mtters statedin
the affidavit. Fed.R Civ.P. 56(e). The requirenment of personal

know edge i s mandatory. Toro Co. v. Krouse, Kern &Co.. Inc., 827 F.

2d 155, 162 (7th Cir. 1987).
Yor k supported his notion for summary judgnent with an affidavit.
The debtor neither respondedto the notion for sunmary j udgnent nor

filed an opposing affidavit. Rule 56(e) provides that when a noti on

SBankruptcy Rule 7056 adopts Fed.R Civ.P. 56 to apply in
adversary proceedings. Thus, Federal Rule 56 is applicable in the
present proceeding.



for sunmary judgnment i s made and supported, an adverse party may not
rest upon the nere all egations or denials inhis or her pleading, but
nmust set forth specific facts showi ng that thereis a genuineissue for
trial. Fed.R Cv.P. 56(e).

I norder for a debt to be decl ared nondi schar geabl e pursuant to
8523(a)(6), five el enments nust be establ i shed by a preponderance of the
evidence. The five elenents are (1) awllful, and (2) malicious, (3)
injury, (4) by the debtor, (5) to another entity*or tothe property of
anot her entity. Elenments three through five are not at i ssue, and
thereforeonlythefirst two elenments will be addressed. The el enents
of wi |l ful ness and nal i ci ousness nust be anal yzed separately, and both

must be foundin order tojustify denial of discharge. 1nre MCune,

85 B.R 834, 837 (Bankr. WD. M. 1988).

The first questionto be addressed i s whet her the debtor's conduct
ampunted toaw Il ful injury. Theword"w Ilful" means del i berate or
intentional, adeliberate andintentional act which necessarily | eads
toinjury. 3 Collier onBankruptcy, 7523.16 at pg. 523-117 (15t h ed.
1989). It is uncontroverted that the debtor | eaned over and whi spered

inYork's ear that she hoped he had enj oyed hi nsel f, and t hen shot him?®

AEntity" includes a person, estate, trust, governnmental unit,
and United States trustee. 11 U S.C. 8101(14).

The affidavit of lvan York, Jr. contains the foll ow ng
st at enent s:

1. On the evening of July 21, 1983, | was at The Sal oon in
Robi nson, Crawford County, Illinois.

2. 1 was sitting at a table with Kevin and Mona Pethtel,
Kevin's not her, Barbara, and El der York.



Furthernore, anlllinois jury foundthe debtor guilty of the crime of
armed vi ol ence. Based upon the uncontroverted facts before this Court
and t he state court conviction, the Court finds that the debtor shot
and injured York and that the conduct was w Il ful.

Next, the Court nust determne if the debtor's conduct was
mal i cious. There is a split of authority as to what constitutes
mal i ci ous conduct. "As aresult, therearetwo conflictinglines of

reasoni ng regardi ng the finding of malice." Fischer, The Exceptionto

Di scharge For Wl I ful and Malicious Injury: The Proper Standard f or

Malice, Vol. 7, No. 1 Bankruptcy Devel opnments Journal 245, 246 (1990).
The first line of authority uses a specific intent standard, which
requires a showi ng that the debtor's notive was to harmt he creditor.

Id.; seealsolnre Akridge, 89 B.R 66 (Bankr. 9th Cir. 1988). The

second | ine of authority inplenents aninpliedor constructive nalice

standard. Fischer, supra, at 246; see al so Wheel er v. Laudani, 783

F.2d 610 (6th Cir. 1986). Theinplied malice standard requiresthe

3. | had been sitting at this table talking with these
friends for about nine or ten m nutes when JULIE A. CAMDEN cane
over to the table and placed her hand on ny shoul der.

4. The Defendant, JULIE A. CAMDEN t hen | eaned over and
whi spered in ny ear and said, "I hope you have enjoyed yourself."

5.

6. After whispering that statement to me, she then shot me with
a .22 caliber pistol.

(Affidavit of Ivan York, Jr., Para.'s 1-4, 6, filed March 19, 1990.)
The Court finds that York has personal know edge of these facts

and woul d be conpetent to testify to such facts if a trial were
conduct ed.



creditor to denonstrate that the debtor knew, or was substantially
certain, that his actions would result in injury to a creditor.
Fi scher, supra, at 246-247.

Thi s Court has previously adopted the inpliednmalice standardin

In re Hobbs, BK 87-40103 (April 8, 1988). However, evenif the Court

exam ned t he debt or' s conduct under the specificintent standard the

out conme woul d be t he sane. The debtor's conduct i n shooti ng York was

intended to injure himand was malicious under either standard.
I T 1S ORDERED that the liability to Ivan York, Jr. is

nondi schar geabl e pursuant to 8523(a)(6).

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 8. 1990




